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5
ownership, entities holding cognizable ownership interests
in at least two minority-controlled radio and television
stations will be allowed to increase their station
portfolios to a maximum of 14 stations.

Applying this policy to the audience reach
system adopted herein for television, a single entity
having cognizable ownership interests in minority-
controlled television stations would be allowed to reach a
maximum of 30% of the national audience.

For the purpose of these rules, minority control
shall be defined as having a greater than 50% minority
ownership interest in a broadcast facility.

Finally, the Bureau finds that the sunset
provision contained in the Report and Order is not
necessary to achieve the Commission’s policy objectives
and should be eliminated. We believe that these
modifications to the Report and Order are appropriate,
allowing the public to obtain the benefits of increased
group ownership while minimizing the potential for
disruptive restructuring of the industry. We therefore
recommend that the Commission adopt the following
Memorandum Opinion and Order.

Mr. McKinney: Mr. Chairman, I understand
there’s concern that’s been expressed regarding our

actions today in one aspect of the minority incentive
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area, and the previous ruling in attribution regarding a
single majority stockholder who holds 51% of a broadcast
property. You, Mr. Chairman, have instructed us to
prepare, for consideration of the Commission, an NPRM on
that single aspect of the attribution rules. We’ll bring
that back to you very shortly, and a footnote will be
added to the item to point that out.

Chairman Fowler: Yes, would you -- I'm sorry,
would you repeat that last part again. I didn’t --

Mr. McKinney: And a footnote will be added to
the item to point that out.

Chairman Fowler: That we’ve instructed you all
to --

Mr. McKinney: That you’ve instructed us to
bring forward the NPRM on that one aspect.

Chairman Fowler: Right. That’s correct. Now,
are there comments or questions on this?

Commissioner Quello: Yes. Again, I think this
is a good, reasoned approach to another contentious
procblem. I do think, though, that in footnote 44 we
should take some kind of cognizance of the fact that
proposals introduced by Senator Wilson and Congressman
Leland were considered in our overall decision. I think
we ought to just make -- let people know that that’s the

case. It is a fact, I think we have put it on record by
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7
saying that. I think it’s -- if the Commission expressly
notes this, that we did consider these legislative
proposals in our reconsideration, it puts it all out, out
in the open. I think it would do some good.

Mr. McKinney: We do have edits along those
lines, and we will see that it’s added at an appropriate
point.

Chairman Fowler: Thank you, Commissioner
Quello. Other comments or questions on this item?
Commissioner Dawson.

Commissioner Dawson: Mr. Chairman, I'm sure
that each of us can find some things that we’re not
particularly wild about in this item. I would very much
like to commend you on your leadership in arriving at this
consensus. I, in particular, have some very real
concerns about the continued restrictions on radio
ownership, lack of sunset and the minority provisions and
I happen to think that encouraging minority ownership is a
different question than the concerns that led me to feel
so strongly about this issue.

But I do think that this document -- while much
of the rhetoric in the document in terms of the rightness
of the original decision, I obviously don’t support, I
certainly do support the bottom line and support the

efforts and the leadership that -- not only that you have
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made, Mr. Chairman, but your whole staff. I think of
Raymond Strassburger and Tom Hurwitz. I think they have
done an extraordinary job of presenting our viewpoint, and
so with those caveats, and obviously with an appreciation
for your being a forger of a strong consensus, I will
support the item.

[At this point there is a disruption by
demonstrators - Audience is yelling “No Access!” The
Chairman replies: “If that’s what you want, that’s what
you’ll get.” Laughter by panel follows.]

Chairman Fowler: All right, now who has
comments or questions here on this item?

Commissioner Quello: I think we’ve done it.

Chairman Fowler: Okay. I wanted -- you took the

words out of my mouth.

Dennis Patrick: Mr. Chairman.

Chairman Fowler: Yes.

Dennis Patrick: I have some comments. Did you
have something?

Chairman Fowler: No, please proceed.

Commissioner Patrick: Okay. Mr. Chairman, for
the most part, as you know, Mr. Chairman, I am very
supportive of this item. On reconsideration, the weight
of the comments that we received suggested that the

Commission should adopt an even more cautious approach to
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our relaxation of the multiple ownership rules. And I
believe that the Commission’s decision today adequately
accommodates the gist of those comments and the thrust of
those comments. And for that reason, I think it is
appropriate in large measure.

Mr. Chairman, I have to dissent in part,
however, to that portion of the decision which sets two
different national ownership rules based upon race. I am
a strong supporter of our efforts to foster minority
ownership. TI believe that our comparative hearing
process, for instance, wherein we grant minority
enhancements, is a model in that regard. I am unsure,
however, that the national ownership rules are the proper
vehicle to attempt to structure incentives for minority
ownership.

Our national ownership rules are concerned with
ensuring that no single individual controls access to too
large a segment of the American public. Surely, this is
not an issue which turns upon race. If the public
interest is threatened by concentrating ownership of 14
stations in a single owner, which is what we find here
today, how is it that that threat is obviated by the race
of the owner?

But even assuming that our national ownership

rule should be used to facilitate minority ownership, I
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must still dissent, in part, to the majority’s plan, the
vehicle, the mechanism that we choose today. I believe
that this Commission, like any body of the government,
should use racial classifications in granting or denying
civil rights only in a manner which bears a direct and
necessary relationship to the interests at issue here, by
promoting diversity of viewpoints.

Under the majority’s plan, the nexus between the
use of racial classifications and the promotion of
diversity interests is just too tenuous. Under the
majority’s plan, the right to purchase broadcast stations
over the established ceiling turns upon the race of the
proposed owners alone. No further showing is required
with respect to how these new owners may contribute to the
issue, the compelling state interest at issue here --
diversity. ©No concern is given as to whether the 51%
minority owners will exert any influence whatsoever on the
station’s programming or will have any control at all.

I believe for these reasons, Mr. Chairman, that
the Commission would be better advised to proceed on a
case-by-case waiver basis up to a 14-30 ceiling as is
suggested in the majority’s opinion. This would be a
waiver process wherein the Commission would be free to
focus upon not just race -- race is certainly a very

important factor -- but our concern here, the key concern,
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not the color of skin, but diversity.

In fact, Mr. Chairman, I think such a system
would be more effective in terms of facilitating minority
ownership for a number of reasons, one of which is that I
would suggest that we have less rigid requirements in
terms of ownership, for instance. Fifty one percent, I am
afraid, is a requirement that may preclude or defeat the
effectiveness of this program. I will be issuing a
separate statement in which I will go into that a little
bit further. Thank you for your time, Mr. Chairman.

Chairman Fowler: Thank you very much,
Commissioner Patrick, for those comments. Are there other
comments here? Commissioner Rivera.

Commissioner Rivera: Yes, thank you, Mr.
Chairman. I guess I disagree with you, Commissioner
Patrick. I think that while our multiple, our minority
ownership policy was certainly developed well after 1953,
I think that there are -- those policies are rooted in the
same diversity considerations as are our national multiple
ownership rules -- diversification in broadcast ownership
and content. I think it is, therefore, altogether fitting
that in this first revision of the multiple ownership
rules since 1953 that the Commission incorporate its
minority ownership objectives into the new rule.

Although our rule, the multiple ownership rule,
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is certainly not the primary vehicle for promoting
minority ownership, the two objectives I think are
interrelated, and therefore I think it’s most appropriate
that we do have the minority ownership incentive in this
particular rule. And I certainly am behind the item, Mr.
Chairman. I, too, would like to commend you for YOur
leadership in forging a consensus here, and I will be
voting for the item. I will have a separate statement.

Chairman Fowler: Thank you, Commissioner
Rivera. Are there any other comments on this item? Well,
I think everything has been said that could be said. I
will just thank -- first of all, you took the words out of
my mouth, Commissioner Dawson, because I had written down
two names here, Tom Hurwitz and Ray Strassburger, without
whose help we could not have fashioned and hammered out
this consensus. I want to thank Jim McKinney and the Mass
Media Bureau for doing an excellent job on this item on a
very compressed time schedule. You're to be congratulated
as well.

Mr. McKinney: Laurel Bergold and Mike Metzger,
as well as David Donovan, sir.

Chairman Fowler: Well, I am delighted you’ve
recognized them as well. I do want to make it clear that
as Commissioner Dawson said, this is certainly not a

perfect package from my standpoint, as I suspect from
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others. I do agree with Commissioner Patrick’s comments.
I think he has it exactly right. My opinions on that are
well documented and have been on the record since the
lottery, which was enacted some time ago by this agency
pursuant to legislation.

Nonetheless, I will concur on that aspect in the
name of preserving the greater whole or the greater good
that I think derives from this action of the Commission.
If there are no other comments or questions on this, all

in favor say “Aye.”

Everyone: “Aye”
Chairman Fowler: Opposed, no -- the Aye’s have
it -- so ordered.

Mr. McKinney: We would request editorial

privileges.

Chairman Fowler: All right. Thank you, sir.

Granted.

[Whereupon, the proceedings concluded.]
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Before the FCC 85-303
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C, 20334 315854

Ia the Matter of

Reexanination of the "Single Majority MM Docket No, 835-192
Stockholdar™ and "Minority Incentive”
Provisiong of Section 73,3555 of the

Commigeion's Rules and Ragulations

Wt Nt Nt Sl N

NQTICE OF PROPOSED RULE MAKING

Adopted: June 7, 1985 Reloased: July 1, 1985

By the Commission: Commissioner Rivera issuing a separats scatement;
Commies{oner Pstrick concurring in the result,

1. By this Notice of Proposed Rulg Making the Commission, acting on

fts own motion, 1/ seeks comments concerning the interaction between the “single
majority stockholder” exception to our ownership attridution standerds 2/ and
the "minority incentive”™ provisions added to our national multipla ownership
rules 3/ pursuant to our recent order in the "twelve station” proceeding. 4/
Specifically, we wigh to determine whether and to what extent thess two
provisions, as now writtea, may operate at croes-purposes and what changes to
such provisions might be warranted to remedy any conflict,

2. Through its actribution policies, the Commission evaluates
whether a speci{fic type of interest conveys to the holder the ability to
aateri{ally influence or-control the business affairs of our licensses and, as
8 consequence, what ownership interests are countsd in the spplication of the
uedia multiple ownership rules. One component of these attribution policies
is the “eingle majority stockholder”™ exception concerning corporations in
which a single person owns more than fifty percent of the voting stock. The
exception exeampts from attridution the ownarship L{ntereets of all non-majority

TV 3T C.F.R. S1.411 (1984),

2/ See 47 C.F.R. $73,3555, NOTE 2(b); $76.501, NOTE 2(b) [1984]; and Report
and Order in MM Docket No. 83-~46, 97 PCC 2d 997, 1008-09 (1984), reconsid,

granced in part, FCC 85-252 (released June 24, 1985).

-%/ Memorgndus Opinion and Order in Gen. Docket No, 83-1009, PFCC 84-638
teleased February 1, 198%5) at Appendix A [to be codified st 47 C,F.R.

$73,3555(d)].

4/ Memorandum Opinfon snd Order in Cen. Docket No. 83-1009, gupra n.3.




stockholders, 3/ regsrdless of whether or not such stockholder's ownership
interest would otharwise be cognizable. The. racionale underlying this
exception is that the intevest of tha single majority stockholder is so great
that “the [non-majority] intevest holders, even acting collaboracively, would

be unable to divect the affairs or activities of the licensee on the dasis of
their shareholdings.” §/

3, Subsequent to the adoprion of the "single msjority stockholder"
excaption to the attribution policies, the Commission, aunnounced its decision
on reconsideration in the multiple owmership proceesding. In reconsidering itw
decision to ralax the "seven station” rule and to permit an individusl or
single entity to hold a cognizable interest in uyp to twelve statioas ilan each
broadcast service, the Commission decided to include certains “uinority
incentives” in the new muletiple ownevship rules. 7/ Specificelly, in order to
foster investment in minority-controlled broadcasting companies, ve determined
to peruit group nwnera otherwiss sudject to the twelve station Umit to!

utilize a maximum numerical cap of 14 statione provided

that at least two of the staclions in which they hold
cognizable iutercsss are minority controlled. Group ownets
having & cognizable intarest in at leaast one minority
controlled talevision or radio station may utilize & amximum
numerical cap of 13 stacions. §/

4, The Commission also crested a comparable incentive with respect
to the maxinum national audience rusch limitacion on telavision station
ownership added to the multiple ownarship rules on reconsideracion in the
“twelve statlon” proceeding. Thuw, while & person would genevally be
restricted from owning cognizable interests in celeviaion stations which, in
the aggregate, could vewach more than 25 parcent of the national audiance,
this liaitation was {ncreased by five percent as long as ary iatersst in
excess of 25 percent can be directly attridbuted to minority-comtrolled

4

57 In order to avoid coatusion, we ahall uee the term "atnority” herein to
tefar to a mecbar or memders of an iduntified minority group, such as

Rispanica, snd the tere "wun-uwdjorcity” tv swfuc to interest nolders possassiag
lass than a 30X ownsrshlp interest.

&/ 1Report snd Order in MM Docket No. 83-46, supra n.2 ac 1008-09,

1/ Repor ¢ and_Nrder ia Gen, Docket No. 83-1009, FCC 84-350 (teleased August
3, 19347, "reconsid, | granted in part, ¥CC 84-638 (released February 1, 1983),

,é%gpl dockc:cl ouF now, Nazion Aaaoctacion £ qgggk Owned Rroadcastera v,
¥CC, No, B=11 . filed March 4, 1§

8/ |JMeworandum Opinion and Order in Gen. Docket No, 83-1009, supea n,3 at
plrn. A5,

2



stacions. 9/ For purposes of these provisions, “minority-controlled”
broadcast stations arve defined as those in which more than 50 percent of the

squity interest is owned in the aggregate by persons who are members of g
ainority group, 10/

5. Our intention, of course, in parmitting increased levels of
aultiple ownarship only whers minority=controlled stations sre involved is to
encoursage investuent ian and support for thess stations, theredy advancing our
broad policy objactive of promoting minority ownership of broadcasting
facilities. 11/ It has been suggested, however, that in practice the
svailability of the "single msjority stockholdar™ exception may potentially
oparate to dilute the effectiveness of the minority inceatives by
significantly reducing the number of cases vhare they might bs attractive for
use in the Zinancing of a broadcast enterprise, 12/ Our concern in this
regatd is heightened by the fact that, in soms respects, the “single majority
stockholdazr” exception is droader than the “minority iaceativs™ provisions and
may, thersfore, be more attractive to investors. For exsmple, because tha
exception oparates as & total exemption from attridution, it parmits a person
investing in companies that have a single majority stockholder to odbtain
significant {nterests in broadcset stations without regard to any numerical or
audience reach limications. Moreovar, the scops of the exception exteunds to
all of the media multiplea ownership rules; it is not linited to the national
ownerghip rules adopted in the "twelve station” proceeding, Finally, in
utilizing the "single asjority stockholder™ exception, there are no
restrictions on the types of pareons holding the majority interest,

6. On the other hand, several characteristics of the "single
asjority stockholder" exception restvict its usefulness in comparison to the
“ainority inceative" provisions for certain purposes and under various
conditions. In this vegard, we note that there are certain types of
investsents vhich may qualify for preferentisl trestment undsr the "minority
incentive” rule but fail to meet the criteris for an adsolute exclusion from
attribution under the “single majority stockholder” ruls. PFor example, a
pereon seeking to invest in & non-corporate business entity cannot take

!7 !E, at App. A 1to be codified at 47 C.F.R. $73,3555(d)(2)]. Minority
group menbers are persons who are Black, Hispanic, Amsrican Indimn, Alaska

Native, Asian and Pacific Islander. Id, at App. A [to be codified at &7
C.r.R. $73,3555(d)(3)(D)].

10/ Id. at App. A [to be codified at 47 C.F.R. $73.3535(d)(3)(C)].

11/ Sqs, o.g.. st at of Policy on Minority Ownarship of Broade
Jacilicies, FC 1 i Polil tgtemant and N of Pro Rule
Making in Gen. Docket No. 82=797, -FCC 2d 1982), .

42/ Ve rtecognized this potential conflict at the time ve adopted the minority
incentive provisions in the “twelve station" proceeding, As a result, we
specifically inetructed the stsff to prepare this Nogice of Proposed Rule

5%5;5[ to axamine the relationship detween the minority ownership incentives

and the “single majority stockholder” excepticn. $ge Report and Order in Gen.
Dockst No. 83~1009, gyprs n.6 at n.60.




advantsge of the “single majority stockholder” exception becsuss that
exclusion, by its express terms, applies only to corporate ownership
incarests. In eddition, the “eingle majority stockholdsr” exception ig
1imited to situstions in which more than 50 perceat of the voting stock fs
owned by a eingle person. Under the "minority incentive” policy, in countrast,
ownership interests of minority group owners are aggregatad in computing
control and, congequantly, thers is no requirement that any one person possess
an equity interest in the bueiuness that exceeds 30 percent.

7. Mora importantly, the "single majority stockholder” exception is
limited to ownership interests. As a consegquence, our rules attribute the
interest of & non-msjority stockholder who would otherwise qualify for an
exsnption under the "single majority stockholder” rule when that stockholder
occupies & position within the corporate structure that is cognizable
independent of any equity holdings. For axampls, notwithetanding the
existence of the “single majority stockholder™ exception, the interest of o
person who bdoth holds a non-majority ownership intsrest in s company with a
single majority stockholder and occupies the position of a corporate officer
or director is cognizable. 1In contrsst, the relaxed numerical snd sudience
reach caps of the "minority incentive” rules are available to & person
investing in minority-controlled enterprises even if he or she is also s
corporate officer or director. Therefore, relative to ues of the "single
majority stockholder” rule, an investment in s aminority~controlled company may
be attractive to persons occupying ~- or desiring to retain the option to
oceupy =- cognizable corporate positions. This sspect of the "minority
incentive” provisions may constitute a substantial advantage over ths “single
aajority stockholder” approach in the view of significant investors becauss it
affords them a means short of majority stock contrel by which to ensure the
continued viability of thsir investment.

8. To the extent thet an investment meets the criteria for the less
restrictive limications contained in the "minority incentive” progras but does
not qualify for a "single majority stockholder” exception, the policy
underlying the sdoption of specific minority incentives in the “twglve
station” proceeding may be effectuated without sny alteration of our existing
rules. Given the foregoing considerstions, we sare not prepsred at this tioe
to make a determination that the “single majority stockholder” exception, as
applied to the nat{onsl broadcast media multiple ownership rules, apprecisbly
undercuts our “minority inceantive" provisions., Wa believe it is appropriate,
howaver, to seek comments congerning this possibility.

9, In eveluating the interrelstionship of these two provisions and
in fashioning possible remedies for any real conflict detween them, several
additional considerations should be noted., Piret, traditionally it has not
been the purpose of the sttridution rules to facilitste minority ownership of
broadcast facilicies., Rather, the purpose of these rules is to establish s
regulatory line of demarcation betwean those interests which could coafer upon
their owner the ability to materially {nfluance or control the licensse's
editorial decisions and consequantly should be deemed cognizable under the
media multiple ownership rules and those interests which are non-influentisl
in nature snd therefore are appropriately exempt from attribution. The
sdoption of the “single majority atockholder” exception reflects a neutral

4
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deteraingtion by the Commission that the stockholders that qualify for this
exception do not in fact possess an {influencial ownership interest vhich
should be deemed cognisable under the medis sultipla ownership rules. 13/
There is nothing either in our experience with this exception or in our
decision to revise ths national multiple ownership rules in the “twelve
station” proceeding which would lead us to question this determination. To
the axteut, therefore, that narrowing or eliminating the “single majority
stockholder™ exception suggeste 1teelf as & solution in this proceeding, such
an approach would result in the attribution of noan=influsntial owmership
interests and would arguably be st odds with the objectivas underlying the
attribution rules, 14/

10 Purthermore, we note that this procesding only addresses the
“eingle msjority stockholder” exception as it spplies to the rules adopted in
the "tvelve station” proceeding and, consequently, any chsnges to that
attribution standard which we might adopt in this proceeding would of
necessity reasult in dispsrate attribution standarde for the nationsl and local
nedig multiple ownsrship rules. 13/ 1In our Report snd Oeder in the
attridution proceeding, we determined, as a policy aatter, that the sane
attribution standards should be applicadble to all medis multipls ownerzship
rules. We explained that these rules:

are designed to prevent any party from influencing

the brosdcaeting practice of more than a predetermined
number of outlets in various geographic configurations.
The attribution standards, in turn, sre designed to
megsure vhat ownership interests will confar that

137 Report and Order in MM Docket No, 83-46, 97 FCC 2d at 1008-09,

14/ Any limitation on the scope or availability of the "single majority
stockholder” exception imposed as a result of this proceeding would be
prospective only. The interests of iavestors relying on the exception prior
to any possible modification thereof would remain noncognizable for purposes
of our multiple ownarship rules.

13/ Moreover, we have indicated that the locsl media cwnership rules are the
primary vehicles by which we address the concerns of diversity and ecomomic
coancentation in an ownership context. v 880, !’29§§ aud Order in MM
Docket No. 84~19, 96 ¥CC 24 578 regonsid. deniad, FcC teleased May 8,
1983), a docketed sub nom, ionsl clation for ot Broadcasti

¥ FCC, No. 4-157§ !n.c. Cir, filed June 29, st paras. « In fact,
although we have retained a national brosdcsst aultiple ownership rulas to
avoid the possidbility of an abrupt end disruptive rvestructuring of the
brosdcasting industry, we have concluded, as & policy matter, that thers {s nto
need to retain a presumptive nationsl multiple ownership rule. See Memorsnduam
Opinion and Ordey in Gen. Docket No 83-1009, supra n.3, at para, 30. Yet, if
ve determine to e¢liminate the "single majority stockholder” rule as spplied to
the national multiple ownership rule, we will have the arguably snomalous
situation of less stringent attribution etandards for the vitally important

local myltiple ownership rules than ave applied to their lass importtant
nationsl counterpart. ,



amount of influence or control which muat ba limited.
The deteraination that a certain stock interast or
other position might confer such influence or control
18 equally valid regardlass of the particular context
of rule in which it is applied. 16/

11, 1By the institution of this rule making, we invite parties to
coument on all macters vaimed in this Notice. We specifiacally request
persons, however, to provide their views on the following issues:

(1) Whether tha “single majority stockholder” rule,

in operation, substentially affects the efficsay of the
“migority inceatives" established {n the "twelve station”
proceeding; and

(2) 1f tha svailability of the “single majority
stockholder” exception does in fact sppreciadly
underaine effective {implenentation of the current
"ainority incentive” provisions, what changes to
aither or both of these provisions are advisable, 17/

12, Pursuant to applicable procedures set forth ia Ssctions 1.413
snd 1,419 of the Comnission's Rules, interssted parties may file comments on
or bafore August 7, 1985, and reply commants on or before

August 22, 1985, All relevent and timely comments will be
considered by the Comnission befors sny final action is taken in thie
proceeding, To file formally in this proceeding, participents must file an

'1!? gggbﬁif'aaa'déﬁc: in MM Docket No. 83-46, 97 FCC 2d at 1032-33.

%a In addressing this 1ssue, Ve invite parties to comment upon ths factors
ch we ahould consider in balancing our obiective of effectively advancicg
vur minority ownership policies sgainst our iaterest in maintaiasing rationsl
and uniform sattribucion criteria, and the relativa weight we should essign to
sach factor, In etriking this balance, commsnters should bear in mind that ve
do not congider ths multiple ownerzship rules to comprise the primary aeans by
which cthe Commission uadertakes to furthar its minority owmership

objectives. As we stated i{n adopting the "minority incentiva” provisions:

In the Report and Order, we obsarved that the nationsl

multiple éﬁhcrnﬁ!p Tules wers aot primarily iantended to
function as 8 vehicle for promoting minority ownership in
broadcasting. In this regard, wa noted that the Commission

has {nstituced various policies such as tax certificactes,
distress sale banefits and lottery preferences to promote
minority ownership ia communications, Ve continue to

beliave that these policies, as opposed to our multiple
ownership rules, should serve as the primary mechesisms to
promots minority ownership in television and radio broadcasting.

Msuworandum gitnion and Order {n Gen, Docket No. 83-1009, suprs n.3 at para. 43
ootuote omittec]. !



original and five copies of all commants, veply comsents, snd say supporting
documents. 1If participante want esch Comnissioner to receive a parsonal copy
of their plesdings, an original plus nine ecopies must be filed, Commeats and
reaply comments should be sent to Office of tha Secretary, Tedersl
Communications Comaission, Washington, D.C. 205354. Comments and reply
comments will be available for public iunspection during vegular dusinssa hours
in the Dockets Referanca Room (Room 239) of the Federsl Communicetions
Coumission, 1919 M Street, K,W,, Washingtom, D,C., 20554,

13, Por purposes of this nou-restricted notice and comment rule
naking proceeding, membars of tha pubiic are advised that &x perte contacts
are permitiad from the time the Commission adopts s notics of propossd rule
naking until the time a public notice is issued stating chat a subetantlve
disposition of tha matter {s to be considered at & forthcoming meeting. In
general, an ex parte presentation is any written or oral commuaication (other
than formal written comments/pleadings and formal oral srguasat) between a
peraon outside the Commiseion and & Commissioner or & msamber of the
Conmiggion's staff whirh addreeses tho marits of the precesding. Any pereon
who submits & written ex pacte presentation must serve & copy of that
presentation on the Commission's Secretary for inclusion {n the public file.
Any persocn who makes sn oral ex parts presentation addrewsing matters 1ot
fully covarsd in any previously-flled written pleading in the procesding must
prepsre 2 vvitton cumsary of thet preseutatiun; on the day of the oral
presentstion, that written summary must ba served on the Commission's
8ecretsry for inslusion im the public file, with a copy to tha Comwsission
officlal receiving the oral presentation. Each sx parte presentation
described sbove must state on its face that the Secretary has been served, and
nuet etate by docket number the proceeding to which {t relates. Ses
generally, Saction 1.,1231 of the Commission's rules., 47 C.F.R. $1.1231.

14, As prescribed by the Regulatory Flaxibility Act, ég/ sa initial
regulatory flexibility analysis ("IRFA"), set forth in the attached Appendix,
outlines the expectud impact of the propcosals descrided is this Notice on
snall entities. We invite parties to this proceeding to subuit wricten
comments on the IRFA. Thess comments are to be filed in accordance with the
sase filing deadlines as the conments on the substaantive aspects of this
Notice., 4 party may file comments on the IRFA and the other matCers reised by
the Notice in the same document, but any person aveiling himself or herself of
this option must place the IRFA responsa undar s separate heading. The
Secretary shall ceuse a copy of this Notice including the IRFA, to be sent to
the Chief Counsel for Advocacy of the Smell Business Admintsetration in
accordance with Section 603(a) of che Regulatory Plexibdility Act. 19/

15, The proposal containad herein has besn analyzed with raspect to
the Papervork Reduction Act of 1980 and found to impose new or modified
requirements or burdens upon the public, Implementation of any new or
modified requirement or burden will be subject to spproval by the Offica of
Management and Budget as prescribed by the Acc.

18/ 5 U.8.C. §60T et seq, (1982).

19/ 5 v.s.C. $503(s) (1982).



16. An:h&:it:y for this propossd Tule naking is contained ia
Sections 1, 4(1) and (J), 303 and 403 of the Communications Act of 1934, as
ananded.

17. Yor further information conceraing this proceeding, contact
Lsurel R. Bergeld, Mass Media dureau, (202) 832-7792

FEDURAL COMMUNICATIONS COMMISSION

William J. Tricarico
Secretary



APPENDIX

Inttial Reguletory Flexibility Analysis

le sson that Action Is Contemplated. The Commission is concerned
thet the existance of the “single majority stockholder” exception in the
attribution rules (47 C,F,R, $73,3535) mey have the potential to diluta the
epecific incentives designed to facilitate the minority ownership of broadcast
facilities adopted in Memorandun ggtuion and Ordar in Gen, Docket No. 83-1009,
FCC 85-175 (released Fabruary 1, 1985). & consequence, the Commission
deens it appropriate to explore the interaction betwaen these “minority
incentives” and the “single majority stockholder” exception.

2. 0Objectives of the Proposed Rule and the Legsl Basis Theraefor.
The dual objectives 1n this proceeding are to assure the
implenmentation of the minority incentive program adopted in Gen. Docket No,
83-1009 while maintainiag 4 viable mechanism for the attribution of interests
in the application of the medis sultiple ownership zrules. The legal basia for
the institution of this rule making is contained in Sections 1, 4(1) aund 4()),
303, and 403 of the Communicstions Act of 1934, as amended.

3, Description, Potential Impact and Nugber of Small Entities
Affected, The rule changes consider n this rule msking could modify in one
respact the attribution etandards governing droadcast licensaes and those
holding eignificant interests in such licensees as these standards are spplied
to the national broadcast multiple ovnarship rules. In addition, they could
slter tha minority incentives %o the national multiple ownership rule adopted
in Gen. Docket No, 83=1009., Many of the current and prospective minority-
controlled broasdcast licensees avre small entities, The minority incentive
program facilitates investmeut in minority=controlled small businesses. To
the extent thet the viability of the minority iucentive program is enhanced as
a result of any rule changes adopted in this proceeding, minority-controlled
snall enctities will have incressed opportunities for investnent capital which,
in turn, will eahance their financial viabilicy,

the extent that the rules P in this proceeding restrict or e nate the
“single majority stockholder” exception, the reporting burden of those
entities no longer exempt from attribution would increase thereby creating a

corresponding incresse in the raports filed with the Commission,

5. PYedersl Rules which Overlsp, Duplicate or Conflict with Thig
Proposal. Nons.

<

6, Any Significant Altarnatives Minimiszfing Impact on Small Bncities

and Consistent wich the Stated 551ccciv¢¢. None.

Y



Jue 7, 1985

SEPARATE STATEMENT
or
COMMISSIONER FENRY M, RIVERA

RE: Notice of Proposed Rulemaking Reexamining Single Majority -

Stockholder and Minority Incentive Provisions of Rule 73,3535

I am pleased that the Commission has begun this
tulemaking, The minority ownarship incentive adopted by the
Comnission's 12 atation reconsideration deoisicn can give a
nuch-needed boost to the tllggigf involvement of minorities in
b:oadca.:tni. That was certainly our intent in adopting the
incentive (as wvell as the {ntent of the House and Benate
legislative proposals on which the December 1984 reconsieration
was based). As this Notice of Proposed Rulemaking explains,
however, our attribution rules «- specifically, the single
ma%o:ity stockholder provision -- may indizectly undermine or
defeat this minority incentive. To avoid taking away with the
attributiorn rules what the Commission intended tc give with the
12 station reconsideration ocrder, it is essential that we
examine the interplay of these rules., 2/

The Notice has described the potential conflict
between these rules, Both provisions relieve holdezs of 4§
percent interests in broadcast licenses from our rultiple
ownership rules., Unlike the minority ownership incentive,
however, the single majority stockholder rule does not limit whe
may hold the remaining 51 percent Iinterest to minority group
wenbers. In addition, the single majority stockholder rule can
be used to aveoid pny broadcast multiple ownership restriotion
and to acquire large interests in an unlimited number of
properties, while the minority incentive applies only to the 12
station rule, and only allows parties to acquire two stations o
five petcent viewer penetration more than the limits contained
in that rule. The minority incentive doces have some advantager
over the single majority stockholder rule =-- for example, it
exempts offi{cers and directors from attribution where its
standards are otherwise met. Nevertheless, the rellef provided
by the single majority stockholder rule to broadcast investors
is significant and, in some ways, far superior to that offered
- by the minority ownership provision. Consequently, thece is &

¥ unnn:Andnm_nnxninn_nnd_aﬁfax in General Docket No. 83-1009,
FCC 84-638 (released PFeb., 1, 193%).

2/ Bas i1d. at note 60 and Separate Statement of Commissione:
xen:¥~u. Rivera Concurring in Part, Dissenting in Part, at nn,
17-19 and accompanying text,

10
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substantisl gquestion as to whether the nminority ovnership
incentive wil? provide the positive inducement the Commission
intended unless one or both of these rulas is modified, .

If the comments confirm these tentative views, the
commission has a number of options for remedial action.
Deleting the single nljotitf stockholder tule is the wmost
obvious solution. The provision was adopted by the Commission
on its own motion, with only a cursory rationale. 1/ It is far
from integral to the nevw attribution scheme adopted last year.4§/
Its repeal would be a small price to pay for preserving the
integrity and promise of our new minority ownership initiative.
Alternatively, it may be possible to revise the ainorit
incentive to make it more attractive to those seeking relie
from our multiple ownership rules. Whatever ths proper course,

I an satisfied that thir proceeding gives us the necessary
vehicle for cozrective action,

?‘/ Aﬂnim.lm_nl_mm&.m:mm 97 PCC 24 997, 1008-09
1984).

" &/ Bas id.

11
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PUBLIC LAW 97-35—AUG. 13, 1981 95 STAT. 357

public Law 97-35
¢7th Congress
An Act
v promide for reconciliation pursuant o section 301 of the first concurrent resolution  _Aug. 13. 1981
oa the budget for the fiscal year 1982 (H.R. 3982}
SHORT TITLE
SectioN 1. This Act may be cited as the “Omnibus Budget Recon- Omnibus Budget
ciliation Act of 1981 m'}cijsl;{mn
TABLE OF CONTENTS '

Title L Agriculture, forestry, and related programs.
Tite (L Armed services and defense-related programs.
Title 1 Banking, housing, and related programs.
1itle [V. District of Columbia.
Title V. Education programs.
Titie V1. Human services programs.
Title VIL. Employment programs. .
Title VI Schooi lunch and child autrition programs.
Title [X. Health services and facilities.
Title X. Energy and energy-related programs.
Title XL Transportation and related programa.
Title XII. Consumer product safety and communications.
Title XIIL [nternational affaira
Title XIV. Department of Intarior and related programs.
Title XV. Department of Justice and related provisions.
Title XV1L Maritime and relsted programa
Title XVIL Gv:l-unmmwmpm governmental affaire
generally.
Title XVIIL. Water rescurce development and economic development programs.
Title XIX. Small business.
Title XX. Vetarans' programs.
Title XX1 Medicare, medicaid, and maternal and child heslth.
Title XXI1 Federal Old-Age, Survivors, and Disability Insurance program.
Title XXIII Public assistance programa.
Title XXIV. Unemployment compensation.
Title XXV. Trade adjustment assistance.
XXVL Low-income

Sec. 2. It is the purpose of this Act to implement the recommends-
tions which wers made by specified committees of the House of
Representatives and the Senate pursuant to directions contained in
part A of title [TI of the first concurrent resolution on the budget for
the fiscal year 1982 (HL Con. Res. 115, 97th Congrees), and pursuant to
the reconciliation requirements which were imposed by such concur-
reat resolution as provided in section 310 of the Congressional
Actof 1974, 31 USC 1331



